The Centre for Corporate Law and Securities Regulation was established in January 1996. Its objectives are to:
• undertake and promote research and teaching on corporate law and securities regulation • host conferences to disseminate results of research undertaken under the auspices of the Centre or in other programs associated with the Centre • develop and promote links with academics in other Australian universities and in other countries who specialise in corporate law and securities regulation • establish and promote links with similar bodies, internationally and nationally, and provide a focal point in Australia for scholars in corporate law and securities regulation • promote close links with peak organisations involved in corporate law and securities regulation • promote close links with those members of the legal profession who work in corporate law and securities regulation 
I TAKEOVERS PANEL

A Introduction
The Takeovers Panel is the primary forum for resolving disputes about a takeover bid while the takeover is underway. 1 This paper reports the results of an empirical study of the Takeovers Panel. The paper commences with an overview of the history and operation of the Panel. This is followed in Part II by an outline of the methodology and scope of the study. Part III contains the result of the study.
B History
The Takeovers with a far wider range of powers than its predecessor, and the Act largely removed the rights of parties to commence litigation in the courts before the end of a takeover bid.
C Panel Composition
When hearing applications, the Panel is constituted by three of its members. Panel members are appointed by the Governor-General on the recommendation of the Minister The Panel is expressly required, within reasonable limits, to ensure that its proceedings are:
• fair and reasonable;
• conducted with a low degree of formality; and
• conducted in a timely manner.
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The Panel's powers are set out in Chapter 6 of the Act and summarised in the following sections.
Declaration of Unacceptable Circumstances
The primary power of the Panel is its ability to make a declaration of unacceptable circumstances. 5 The Panel may make a declaration upon application under s 657C by the bidder, the target, ASIC, or any other person whose interests are affected by the relevant circumstances.
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The Panel may make a s 657A declaration if it determines that the circumstances either involve a contravention of a provision of Chapters 6, 6A, 6B or 6C, 7 or unacceptably affect the control of a company, or the acquisition of a substantial interest in a company.
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In exercising this power, the Panel must have regard to the purposes of Chapter 6, set out in s 602. 9 The Panel is also required to consider whether a declaration of unacceptable circumstances is against the public interest.
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Section 602 includes the principles that takeovers take place in an efficient, competitive and informed market (s 602(a))('efficient, competitive and informed market') and that an appropriate procedure is followed as a preliminary to compulsory acquisition of voting shares under Part 6A.1 (s 602(d))('appropriate procedures'). The remaining purposes are:
• that shareholders and directors of the company know the identity of any person who proposes to acquire a substantial interest in the company (s 602(b)(i))('knowledge of identity'); • that shareholders and directors of the company have a reasonable time to consider the proposal (s 602(b(ii)) ('reasonable time for consideration');
• that shareholders and directors of the company are given enough information to enable them to assess the merits of the proposal (s 602(b)(iii)) ('sufficient information'); and • that shareholders all have a reasonable and equal opportunity to participate in any benefits accruing to shareholders through any takeover proposal (s 602(c))('equal opportunity principle'). 
Review of ASIC Decisions
E Information About the Panel
The Panel publishes its decisions and its reasons for decisions on its website. The decisions are referred to by a matter name -derived from the name of the target entityand where there has been more than one matter relating to the same target entity, a number to distinguish the matter from others in the same series, for example Taipan
Resources (No 10).
There may be more than one set of published reasons relating to each matter, since a matter may consist of one or more applications relating to the same set of circumstances.
A single matter for example may deal with both an application by the target company for interim orders restraining dispatch of the bidder's statement and an application for a 
II THE STUDY A Objectives
This study provides insight how and with what degree of effectiveness the Panel has operated since its rejuvenation in 2000. It aims to ascertain:
• the popularity of the Panel as a resolution mechanism for takeovers disputes;
• the nature of applications being made;
• the profile of parties to Panel proceedings, including whether the applicant is a bidder, target, ASIC, shareholder or other entity, and the industry and market capitalisation of of the 77 applicants were bidders and 24 or 31% of applicants were targets. Applications by shareholders increased significantly to make up 33% of applications.
Across the study period, a consistently small percentage of applications was made by ASIC (5%). A summary of all types of applicant across the study period is set out in Chart 1.
Four matters involved applications by entities that did not fall into the usual categories.
In Ballarat Goldfields NL, the application was made by a bidder, RFC Corporate Finance 
B
Panel Applications
Type of Application -Remedy Sought
The most popular remedy sought by applicants in Panel proceedings was a declaration of unacceptable circumstances, which was the subject of an application in 40% of matters.
The next most popular remedy was a combined application for a declaration of unacceptable circumstances and interim orders, making up 33% of applications. This means that 73% of all applications sought declarations of unacceptable circumstances.
The Panel was asked to exercise its review powers in 20% of matters and only 5% of matters involved an application for interim orders only. This means that some applications to the Panel involve matters other than a formal takeover bid. Those matters not involving a formal takeover bid generally involved allegations of impropriety, either constituted by a failure to make a formal bid, or in contexts where no takeover bid was being made. 
Anaconda Nickel 02
Underwriting of rights issue by an existing shareholder leading to potential change of control.
Anzoil NL Allegation that certain shareholders associated for the purposes of appointment of directors.
Anzoil NL 02
Review of Anzoil NL.
Data and Commerce Limited
Underwriting of rights issue potentially leading to substantial shareholding.
Focus Technologies Limited
Transfer of options and interests representing 32.9%
of voting shares without shareholder ratification.
Grand Hotel Group
Insufficient information provided to unit holders meeting to decide whether to change the responsible entity.
Investor Info Limited
Kaefer Technologies Limited and Kaefer Technologies Limited 02
Company put into administration to allow major shareholder to purchase, rather than major shareholder making formal takeover offer.
Lachlan Farming Limited
Pasminco Ltd (Administrators Appointed)
Application by administrators of Pasminco Limited to allow the company to enter into arrangements with creditors.
Phosphate Resources Limited
Share buyback and rights issue underwritten by major shareholder leading to substantial change in shareholding by major shareholder from 19.9% to 39.6%.
Precious Metals Limited
QR Sciences Limited
Shareholders not entitled to the same percentage shareholdings before and after a rights issue.
Result by Application Type
The Panel formally made a total of 21 declarations of unacceptable circumstances over the period studied, including 16 accompanied by final orders. It varied or set aside a decision by ASIC or by the Panel on 10 occasions. It exercised its power to grant interim orders on 20 occasions.
Declaration of Unacceptable Circumstances
The Panel made 21 declarations of unacceptable circumstances. In 21 of the s 657A applications the Panel refused to commence proceedings. In 63 of these applications the Panel conducted proceedings but refused the application. However, 32 applications for declarations of unacceptable circumstances were refused but only after the Panel accepted undertakings from parties or otherwise negotiated a settlement to the dispute. In such matters, the Panel often indicated that circumstances were likely to be unacceptable but for the making of undertakings, and that it would be prepared to exercise its more formal powers if undertakings were not received.
Richfield Group Limited
Alleged association regarding control of the Richfield board.
Rivkin Financial Services Limited
Non-disclosure of pre-existing relationships between parties.
St Barbara Mines Ltd and Taipan Resources NL
Scheme of arrangement between St Barbara Mines
Ltd and Taipan Resources NL.
St Barbara Mines Ltd 02
Substantial change in shareholding following rights issue.
The Gribbles Group Limited
Failure to comply with substantial shareholding disclosure requirements.
Trysoft Corporation Limited
Village Roadshow Limited
Failure to respond to tracing notice.
Village Roadshow Limited 02 and Village Roadshow Limited 03
Substantial change in shareholding following onmarket buy-back. Section 656A Review of ASIC Decision
In four of the ten applications for review of an ASIC decision the Panel varied or set aside the original decision. Interim Orders -s 657A&E, s 657E
Interim orders were granted in 16 (27%) of the 59 matters in which they were the subject of an application.
The Panel on a number of occasions affirmed the policy on interim orders articulated by the review Panel in Email Limited (No 4) . 21 In that matter, the Panel stated that:
in making an interim order, the Panel needs to consider whether unacceptable circumstances exist or would develop if the order was not made, and weigh the burden of the interim order against the mischief which would occur if the order was not made. In weighing those factors, the Panel must bear in mind that it has the power, and will have the opportunity, to make orders designed to rectify any defects in the relevant bid or in the disclosure concerning it, after a full consideration of the facts and issues. Not every mischief, however, can be overcome after it has arisen.
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Interim orders were explicitly refused in 17 or 29% of those matters in which they were sought. On 18 occasions (31%) the Panel did not make interim orders either explicitly or implicitly on the basis of undertakings received in the proceedings. • order that bidder apply for quotation on ASX;
• orders allowing shareholders to withdraw acceptances under bid offer; and
• order that bidder extend its bid.
Ranger Minerals Limited
• order that bidder retract and correct various public statements;
• order cancelling all contracts resulting from acceptances after the date on which a misleading letter was received; and • order extending the bid period.
Taipan Resources (No 9)
• orders requiring that unlawfully-acquired shares in target vest in ASIC to be held on trust for sale; and • orders requiring ASIC to sell those shares on specified terms.
Pinnacle VRB Limited (No 4)
Orders stopping Reliable's bid:
• cancelling all offers made by Reliable to shareholders of Pinnacle;
• requiring Reliable to notify ASX of these changes; and
• prohibiting Reliable from acquiring a further interest in Pinnacle shares as a result of offers made or acceptances received under the bid.
Pinnacle VRB Limited (No 10)
• orders requiring bidder to reverse acceptances which had been mistakenly made by a broker purportedly on behalf, but in fact against the wishes, of shareholders.
Ballarat Goldfields NL
• Panel prevented payment by target under an unacceptable break fee agreement with bidder, by ordering target not to issue shares under that agreement; and • orders allowing for sufficient time for disclosure and consideration of competing bid proposals.
Anzoil NL
• order restricting associated parties that had acquired an interest in target from exercising some of the rights attaching to their shares; and • orders that target not put before a meeting of shareholders any resolution to appoint or remove a director on the requisition or nomination of any of the associated parties.
TrySoft Corporation Limited
• order that agreements were terminated in full with immediate effect;
• order that options granted with approval from the shareholders were suspended until a new meeting of fully informed shareholders ratified the grant of options.
Cobra Resources Limited
• order that bidder not proceed with the bid, and not make or announce any other bid before bidder had lodged a fresh bidder's statement with ASIC and received confirmation from ASIC that it was acceptable. 
AMP
Village Roadshow Limited
• order that the shares held by parties failing to respond to tracing notices (and therefore who had refused to disclose the beneficial owners of the shares) be vested in ASIC pending their sale by an independent stockbroker through a bookbuild process, with no one purchaser being allocated more than 1%; and • order that target must not put any resolutions to members for a period of 6 weeks or until the shares are sold (as ASIC's policy is not to vote any shares vested in it).
Anaconda Nickel Limited 16
• order that unlawfully-acquired shares be vested in ASIC and that ASIC appoint a broker to sell them under a bookbuild to persons not associated with any of the parties.
Note: orders not implemented because bidder immediately applied for a review of the decision.
Anaconda Nickel Limited 17
As for Anaconda Nickel Limited 16.
Emperor Mines Limited 01
• orders for a modification to the shortfall facility so that the underwriter (also a shareholder) would not participate in any shortfall until all other shareholders had; • orders for an extension of the rights issue timetable to allow Emperor shareholders to receive and consider information;
• order for a 2-year freeze on any increased voting power arising from the rights issue that the underwriter would otherwise be able to exercise at a shareholders' meeting; and • order for a 1 month period for the underwriter to dispose of "unacceptable shares", at any price the underwriter could achieve, with half of the profits going to the target.
Skywest Limited 03
• order that the bid be stopped from proceeding with all acceptances under the bid; • order that certain target security holders who sold their securities to the bidder may cancel those sales;
• order that bidder not to dispose of its target securities until the earliest of certain dates;
• order that during the period of restriction upon bidder disposing of its securities in the target, bidder may not make or publicly propose a takeover bid in relation to target unless agreed by target; and • order that bidder pay the reasonable costs of target.
Skywest Limited 04
• order that all offers made by bidder during the bid to acquire 2005 options be revoked; • order that all contracts under which bidder acquired 2005 options, and contracts arising from acceptances of the bid by such option holders are avoided;
• order that bidder not entitled to participate in target's rights issue in respect of shares subject to void transactions; • order that bidder and target rectify the share and option registers;
• order that target notify in writing each of the 2005 option offerees of the Panel's decision and the orders made;
• order that bidder must not enter into, or discuss agreements in relation to any offers to acquire or any tenders to sell 2005 options during the remainder of the bid and 4 months after without approval by the Panel;
• order that bidder extend the bid so that 2005 offerees have sufficient time to consider whether or not to accept the bid after receiving notification of the Panel's decision;
• order that bidder refrain from entering into any communications with target security holders in relation to the bid or offers for any other target securities unless they are in writing; and • order that bidder pay target's costs.
C Grounds
In order to provide further insight into the grounds for applications and for decisions of the Panel, the first 72 decisions of the Panel were examined in more detail. These decisions were made in the period 2000-2002. In 37, or over half, of the 72 matters, the Panel:
• either established that a ground(s) justified an exercise of its substantive powers or strongly indicated that a ground(s) would have been established justifying the exercise of its formal powers had the parties not either made undertakings or otherwise negotiated a settlement; or • although indicating that grounds for exercising its powers had been established, took no formal action because circumstances had rendered formal remedies unnecessary. The Panel decided not to make a declaration or orders largely because the bid had failed.
Realestate.com.au Limited
631(2)
The Panel decided that unacceptable circumstances resulted from an announcement by the bidder. While not explicitly finding that s 631(2) had been breached, the Panel concluded that the bidder's conduct either:
• breached s 631(2); or 
D Timing 1 Time For Panel To Make Decisions in Relation to Applications
The Panel reached its decisions relatively quickly, averaging slightly more than 17 calendar days 30 to decide an application after receiving it. As noted below, the median time taken to reach a decision was 14 days. Focus Technologies Limited was the biggest outlier in the data, involving a period of 132 days between the application date and the decision date. The Panel ultimately declined to commence proceedings in that matter, stating that there was no urgent basis for intervention by the Panel, a rationale perhaps also explaining the long delay before the Panel reached its decision. The nine matters in which the Panel took over fifty days to reach a decision are listed in the table below. In a number of these matters, the reason for the time taken to reach a decision was that the Panel was waiting for a party to the proceedings to provide additional information to it. The median time taken to reach a decision of 14 days better reflects the Panel's efficiency, since this statistic largely removes the effect of outliers. The median time taken by the Panel to reach a decision whether to grant or refuse an interim orders application (or accept undertakings in lieu of such orders) was five days.
Applications for interim orders were disposed of more quickly than all other categories of application, followed by applications for review of an ASIC decision (median 6 days), applications for a declaration of unacceptable circumstances (median 14 days) and review of a Panel decision (median 18 days). The Panel took longer to publish its decisions than it did to reach them. The average time between the date on which an application was finally determined and the date on which the Panel published written reasons on its website was 50.6 days, roughly seven weeks. Eleven of these 17 rival bidders were public companies and five of the 17 were publicly listed companies.
The market capitalisation data for rival bidders is derived from a very small sample size, since only five matters concerned the conduct of a listed rival bidder. The average market capitalisation of rival bidders was $602.3m and the median $427.1m. Because of the small sample size, this data should be treated cautiously. Global Indices Classification Standard (GICS) was used for this purpose.
The most striking feature of the industry classification data is the domination of Panel proceedings by companies operating in the materials sub-sector. 58% of bidders, 43% of targets and 57% of applicants belonged to the materials sub-sector. Within this subsector, companies involved in mining operations formed the highest proportion.
The only other sub-sectors in which significant numbers of parties to Panel proceedings operated were capital goods (to which 17% of targets belonged), real estate (14% of bidders), software and services (11% of bidders), and consumer durables and apparel (9% of targets). Excluding applicants from the materials sector, Panel applicants represented a wide variety of industries, with no sub-sector other than materials representing more than 10% of the total applicants. • Panel applications were made predominantly by bidders (42% of all applications).
Targets made 31% of all applications; • ASIC and shareholders made comparatively few applications;
• Of the 153 matters, 129 involved a formal takeover bid for a public Australian company. One hundred and eighteen of the 129 public companies were listed public companies;
• the most popular remedy sought by applicants was a declaration of unacceptable circumstances under s 657A (73% of all applications) -some of these applications also involved applications for interim orders; 
Grounds overview
Written Reasons
Summary of the facts and the material arguments raised by parties and of the issues raised by the Panel in its discussion of the application(s). 
The study identified the grounds forming the basis or ratio decidendi of those decisions in which the Panel:
• made a declaration of unacceptable circumstances or exercised any of its substantive powers; or • although not formally exercising its powers, indicated that it would have been prepared to do so in the absence of undertakings by the party(s) or other countervailing circumstances (such as a bid period lapsing).
The grounds forming the basis for the decision were sorted into the following categories:
• s 602(a) efficient market;
Data
Source Notes
• s 602(a) competitive market;
• s 602(a) informed market;
• s 602(a) generally;
• s 602(b)(i) knowledge of identity;
• s 602(b)(ii) reasonable time to consider;
• s 602(b)(iii) sufficient information;
• s 602 (c) equal opportunity principle;
• s 602 (d) appropriate procedures;
• breach of the Corporations Act and if so, which section; and • other.
Interim Orders
Written Reasons Whether or not interim orders, where sought, were:
• granted;
• refused; or and at what date an interim orders determination was made.
The study also recorded the date on which interim orders made at an earlier stage were revoked.
Final Orders Written Reasons
The form recorded whether or not final orders were made, and where they were, provided a brief description.
Nature of Decision
Written Reasons Decision types were categorised as follows;
• Refusal to conduct proceedings;
• Declaration with orders;
• Declaration no orders;
• Declaration no orders --undertakings;
• ASIC decision affirmed;
• ASIC decision varied
• ASIC decision overturned 
Profile of Parties Involved in Panel proceedings
Name
Written Reasons
Nature of Party
Involvement in
Proceedings
Written Reasons Each party to the Panel proceeding was categorised as one of the following:
• target;
• bidder;
• ASIC;
• shareholder;
• rival bidder; or Where the target or other entity was a unit trust, the study treated the responsible entity, which was usually listed and whose market capitalisation was therefore obtainable, as if it were the target or other entity, respectively. 
